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DECISION

Chaner Complaint #2003-01
49 U.S.C. Sections 5303. 5304.
5306,5307, and 5323

On March 6,2003. the California ~us Association (CBA) filed this complaint with the
Federal Transit Administration (FTA) alleging that the Sacramento Regional Transit
Dismct(RT) has violated the conditipns p~ced on the receipt ofFederalassislance by the

. Federal transit laws (49 U.S.C. Chapter 53) byinstituting the Downtown Circulator
service, which among other things, replaced a service operated by aprivare operatpr,
Alnador Bus Lines, under contract to the State ofCalifomia Department of General
Services (DGS). After reviewing the allegations an4 the filings of the parties, ITA
concludes as fonows: ..

• that RT's Downtown Circ\llaroT is not impennissible charter service under FTA"s
charter service regulation at 49 CFR Part 604; that RT's Downtown Circulator i'i
"mass tranSportation" within the meaning ofthe Federal transit laws; and.
accordingly, that the requirements of49 U.S.C. 5323(d)(11) regarding a pUblic
authority's provision ofcharter service in competition with a private'operator of
charter bus service do not apply to RT"s service; and

• that since Amador's shuttle service contract with DGS was for charter service. not.
mass tranSportation selVice.the.requirements of49 U.S.C. 5323(a)(1) regardin~.a
public authority's provision ofmass-transportation service in competition with.l
private operator ofmass transponation service do not apply; that with regard to
participation by the private sector, RT has met the minimum statUtory
requirements for public notice and comnient in section 5307; and that while it
appears that RT could have done more to explore t..~e use cfprivare sector
providers in this situation, RT has met me minimum requirements ofsection
5306.
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Under its contract with pOS, Amador,provided shuttle service for the excltiSivebenefit '
ofstate employees parking in suitelots.Sometime in 2002, the state contaCted RTto ' '
determine whether RT could add new routesto its downtown service area that would
meet the needs ofits employees who travel betWeen Staie parking lots and State office
'buildings. Asa result of these discussions,itT developed the Downtown Circulator
service (also referred to as the Capital Shuttle). whi~h now consists ofthree fixed mutes

, numbered 141,142, and 143 wiThin the Central City ofSacnunento~ As a panoftlrls '
plan, RTalso changed the frequency ofits previouslyexistUtg Route 140." "
. ," J • . •• '.".

, ,

This expansionofRT's s~ice is provided by FTA~funded CNG-powered b~es. DGS ",
and R.Teinered into an agr~inentwherebyDGSoompensatesltT for the addhional cost.o>
ofincreasmg downtown sexvice in~onsiderationofRT'sacceptanceofthe State, ,'" ,,'
employee ID card as proofoffare payment along ~ese new routes. Passengers who do
not possess a, State to card pay the applicable fare~DGSpurchases Central.City Passes (
forits employees,ata discounted rate. , ' ' '

On January 28,2003, DOS notified Amador that its contract wouldnot be renewedwhell
it expired on April 7, 2003. In its March complaint, CBA tequcsted that FfAiIivestigaM,
alleging that RT violated private sector participation requirements underA9 U.S.C. 5303
(t)(4), 5304(d),5306(a) and 5307(c)(2) and (6) by failing to infonn orinvolve the private
sec\odn its plan to use Fedenil assistanceto purchase expansion buses for the purpose of
displacing theprivareoperator. " '

C;BA also cites 49U.S.C. 5323(a)(1)(A) and (13) in arguing thai RT'sfederally assisted
expansionbuses are being used, unlawfully) to prevent an existing ,private transponatioll
operator from fairly competing to provide this service., ' ,",

eBA alSo assertsRT's Downtown Circulator serVice v;iolat~FTA's,charterr~~latiom..
arguing that the Downtown CirculatOr is riot mass transponation serVice as defined by 49
U.S.C. 5302(a)(7)and 49 CFR Part 604." CBA,cites the agreement,with DQS for RTto'
provide .shuttle service for DGS employees and the RT plannin~ documents describing
DOS' approachingRT to operate the service neetled 10 replacethespunle service
perfortnedby AIIiador. ' , " ,

RT's response,
I ' ,

On March 20, 2003, RT responded to the, complaint. RT related the history ofits
development ofthe Downtown Circulator service) including its public hearing in June
1999 for the programofprojccts thar inCluded expansion ofitsCNGfleet. At thattiml~.
RTdidnot,have a specific.plan for deploying these new buses) other than'to meet,
growing demandfor service in the region. In addition. RT anticipated that itmightnet:d
more buses to accommodate the service cbangesthatwould be required with the opening
of the Soutb Sacrarnentoand the Amtrak-Folsom Light Rail Corridor Light Rail,
Extension projects. Last year, RT developed the service plan to determine where to
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deploy these new buses,which are only now being delivered to RT. RT argueditmet the
private enterprise consultation obl~gations regarding procurement ofthese buses 'Vith.its .
publishednotices. .

RT argued that it complies With the FfA public participation requirement by publishing a
notice annuaUythatsolicits privaJe enterprise panicipationin Rrs development ofits

,pro8ram ofprojectsto be funded underFfA grants. RTalsopublishes,a notice afits .
program ofprojects invitingcomments befoTe the program is adopted, combining this

no.u...·ce..withitsbudg~.tP~b1icbearin. gn.o~ce.l.tProvid~a. COPYOfthenOti.ceS.fortbe.l~. t.
three years., The notice In June of 1999 meluded .expanslonofRT's ·busfleet.. In addition,
RT publish~a public hearing notice in August 2002 for the new Downtown Circulator
service.RT states that its iniblicnoticeproyess w~teviewedas:panofFtA's1997 and
2000 triennial reviews and that no,deficiencies in the public pamcipationprocess were .

.noted. "

RT States that althouih the new routes are designed to serve Suite employees, the' .

D0.wn.town CirCUlatQr.service is. p.art .OfRT's fixed ro...'utesys.tern ofmas.s .tpmsI>."•. ' '.011.ation
arid is Dot chaner service ~ defined by tbe three factors cited by FTA: (I) open to the
public and not closed door; (2)design~ to benefit the public at large, and (3Yundei the
control of the recipient." . .. .". .

. .

'In response to CBJ\'s argument that section 5323 8pplieS to thiS8ituatio~ RT argues that
F;FA funds. are not used to .operatethe co~petingservice apd that the shuttle service .
operated by Amador was charier service, not umasstranSportation semce"protectedby

. thestature.' .

Finally,RTargues that CBA's protest is untimely because Amado:f1cnew 01\ January 27,
2003 that RT would be operating this service because it testified at RT's public hearing .
on that day but waited until March 8mto submit its proteSt. .

RT believes the MPO for the Saeramentometropolitan urban area Msproperly .
provided The notice required by secnops5303(f)(4), s3Q4(d). and 5307(c)(2)and
'(6). . ' . .

CHA's response to RT

On April? 2()03, CBAr~spotided to'RT's March 20 and 25 respons~,stating~follows:

1. RT is not in compliance with private sector patticipationrequirements because it
did not disclose that its· L999 program ofprojeets l?us expansion plan would, •
include the Downtown Circulator service. Furtber~ CBA states that RTsAuguit

. 26, 2002 public hearings did not include the privatesectof in consultation .
regarding this new service. '. .

2. Rt is not excused from FfA'private sector participation requirements because it
does not receive fTAoperating assistance.
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3. Amador has standing to be protected under section 5323 because ofits likelihoo~
to be financially injured. . '

4.. RT's Downtown Circularor is not maSs tranSponatioIi, but charter under contract
to DOS.' RT's 1992 Sacramento Downtown Shuttle Feasibility Study Draft Final
Repon does not support the new service in question. CBA maintains there is no
demonstrable demand for the Downtown ShUttle other than to serVe State .

, . .' . j '.

employees. Funher, all ofR:I"s pnblicnotices in 2002 identify this service as
''New DoWntown State Shuttles." CBA argues that while the service agreement
with DOS was converted into apurchase ofCentral City passes, the subsidy from
DGS ~emains substantially the same... . .'

5. CBA's cOUlplaintis notuntimelY,beeause while RT approved theDowntoWIi .
ShurtIe Service onSeptember 30, 2002, itwasnot until a February 14~ 2003
meeting with DGS that CBA was told that DGS.was not interested in pursumg
discussionswith CBA. '.'

.RT's second response
,

On June 3, 2003, RT provided additional infonnation regardingits cOfllpliance with 49
U.s.C. sections 5306 and 5307 regarding private enterprise participation.RT responded
that the requirement in sectipn S306(a) applies to plans and programs developed by the
metropolitan planning o~ganization. in this case the Sacramento Area Council'of .
Governments. RT states it complied with section 5307(c) requirements for participation
of intereste<i patties, including private transportation providers.

··DISCUSSION

1. Charter Service.

The threshold issue is whether the service provided by RT is impermissible charter
service or permissible mass transportation. The definition ofcharter service found in
PTA's regulations at 49 CPR 604:S(e) is as follows:

[T]ransportation using buses or vans, or facilities funded under the Acts 'of
a groupofpersons who pursuant to a common purpose. uDrler a single
contraet,at a fixed charge for the vehicle or seIVice. have acquired the
exclusive use of the vehicle or service to navel together under an itinerary
either specified in advance or modified after having left the place of
origin.

Charter service is usuilly a oJle·time provision ofservice over which the
passenger, not the service provider. exercises control. 52 Fed. Reg. 11916. i 1919
(April 13. 1987). In contrast, the Federal transit laws define "mass .

. tranSportation"' as transportation that provides regular and continuing general or
special transportation to the pUblic. 49 U.S.C.§ 5302(a)(7). In the preamble to
its chaner service regulation., FTA has articulated other featUres that flow
logically from this definition:
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First. mass tranSportation is under the controlofthe recipient. Generally,
. the recipiemis responsiblefor setting the route, rate, and schedule, and
d~iding'what equipment is used.. Second, the service is designed to
benefit thepUblic at large·and not some special organization such as a
private club. Third. mass transportationis open to the J?ublic and is not

. closed door. Thus, anyone who wishes to ride on the service must be
permitted'to do so.

I

52 Fed. Reg. 11920.

Giyen the many varying scenarios existingin the tranSportation industry;FTAhas
detennined that a 'balancing test must be used to detennjne the nature ofthe
serviee involved in any cqmplaintfiled ~thFrA. 'As' the preamble to the charter
regulation points out, there is no fixed definitioll ofchaner service, and the .
cilaracteristics cited by ITA are illustrative, nol,exhaustive. 52 Fed. Reg. 11919-
11920.' .

Under the conrrol ofthe recipient

The charter serVicecrite;riainclude bus ~sportation under a single contr~tat a
fixed rateror the vehicle or service. FTA has previously derermined that control
offares and schedules is the critical element in the balancing tesfFTA USes to .
distinguish charter service from mass transPonatlon~ Seymour. at 10. ... .
Compensation on the basis ofhours ofservice is evidence ofcharter operations,
whereas individual fare~ paid by each rider indicates the service is mass
transportation. Seymour, at 9.,.10.

The RT and DGS arrangemen1!. the Central City Pass Agreement. provides that
RTretains control ofroutes and setvice. Such pass agreements are not features of
charter service, instead constitutfug ugroup demand" service as contemplated by
Q&A Number 27(e)/'Chaner Questions ;;mdAnswers~" S2 Fed. Reg. 42248.:
42252 (November 3, 1987), which provides that group demand service is not
charter service where groups such as employees ofacommon workplaccCQntraet
with a transit authority for service and each individual pays his or her own fare, So
long as the authority controls routes and service and the·service is open door.

Designed co benefit the public at large

Service is designed to benefit the public at large when it serves the needs ofthe
general public; instead of those of"some special organization such as a private
club." 52 Fed. Reg, 11920 (Aprill3, 1981): Amiett Bus LineS v. City of
Tallahassee,FL-rAiTRAN/90-C2-01 (April 28, 1992). In this regard, CBA has
provided evidence that the DQwntown Circulator service was structured to meet
the needs of State employees to travel from parking lots to State office buildingS,
that it is a service designed to substitutefor the Stale's contract service with
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, Amador, and that the service sinceinstitu,ted camesalmost exclusively State ,
employees. T,he record suppons ,these assertions; however, none ofthese facts'.
taken. into consideration with the, information providedby RT~results in the'
conclusion that the Downtown Circulator sexvice is anything but mass
transportation.

'While the service is designed to accommodate the State employees primarily, it is
not restricted to their exclusive use, but is available to anyone wishing to board;
moreover, this service has been integrated intoRT~s larger route structure,'
providing greater rransponarlon connectivity in the downtown area for riders of
the fixed rout~system. FTA finds that the service benefits the public 'at large.

, ,

(CBA argues iliat RT's 1992 study supports a different downtown service
configuration. nofthe Downtown C~rculator service. Fl'A is not willing to '
substitute its judgni~t for thegrantee's in this regard.)

Open to The public ahd not'closeddoor.

In determining whether service is truly ~~open dOOf," FTA'looks both at the level
ofridership by the geIiefal public, as opposed to a particular groUp. and at the
'inrent of the recipient in offering the service. The intent ,to make servlce open
door can be discerned in' the attempts to make the set\'ice known and available to

, . ",,'

the public., PTA thus takes into account the effortS a recipient has made to market,
the service. Generally, this effort is best evidenced by publication ofthe service
in the recipient's preprinted schedules. Washington Motor Coach Association v.
Municipality o/Metropolitan Sean/e, WA-09/87-01 ~arch21, 1988). FfA has
also intetpreted "open door" to mean a substantial public ridership andforan
attempt by the transit authority to widely,n:iarked the service~ Blue Grqss Tours
and. C!z4rter V.' Lexington Transit Authority, URO-m·1987. The posting ofbus
stop'signS and COIUlectiOns to other transportation rouleS are'also co~sidefed
indic~tors of"opportunity for public ridership:' Seymour Charter Bus Lines v.
Kno~ille'Tran3ilAtllhoriry, TN-09/88-01 (November 29, 1989).

RT advises 'that the Downtown Circulator routes and schedules are~etout in the
pocket timetabl~ that will be supplied in each bUS assigned to these routes. In
addition, the new routes are includedin the June 2003 edition ofSRT's Bus and
Lightrail Timetable Book. FTA finds that SRT has demoIlStratedlhat the service
is. in fact, open dOOf.

Accordingly,FTAconcludes that RT's Downtown Circulator is pennissible mass
transportation, not charter servicC? within the m.eaningofthe Federal transit laws.
We now tum to the question ofRT's compliance with the private sector,
participation requirements ip. the Federal transit laws.
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Compliance wit~privatesedorparlicipation requiremenrs

·The relevant provisions of.49 U.S.C. 5306' focu:> mainly on including the private sector in
participating in local transit programs~ensuringthatadequateGompensation is provided'a
private provider when its transiffacilities and equipment are acquired by a state or local
govenmient authority, arid protecting privateproviders oftransit from competition with
federallY asSisteli transit providers. . .

· Federal transit law (49 U~S~C~ 53Cl3(t)(4))andthejointFTNFederal Highway .
· Administration planningre&11arions directspecial attention to the concemsofprivate
transit provjders in planning and project developnient,specifically requiring that prIvate
~~hproviders)aswell.as other interested parties. be afforded an adequate ~ppornmity·
to be involved in the early stages ofthe plan development and update process (23 CFR
~03~ '.'

. , .

FTA dO.<4 n.0.t. imp.o.se prescn.·Ptivereq.UiiementS for.determining W.hether a gran... t apPliC3
haS madeadequale effons to iIltegIl;lte private'ent~rise in its transitprogra~as
explained in thttFTANonce ''Private Enterprise PaniCipation." dated April 2,6. 1994 (59
Fed. Reg. 21890et sBlJ. (1994)); J.7TA Circular9030.1C,Page V~39; Para.24.'Private
En~riseConcerns (OCtober 1,1998). .' .

. . .. . ,...... .'

FTA grantees mustconiply 'N.ithrigorouSp1ai:millgandprlvateenteq,rise requirements
(49 U.S.C. 5303-53()7) and the joint FTNFHWAplamililgregUlanons. To' determine the
adequacy ofa grailt applicant's effoits to incotpOratepnvate enterprise in its trimS~t
program. FTAmonilQrs compliance with statutory fl1ld regUlatory private enterprise
requirements as part ofthe triennial reviews. Indeed,FTA's Fiscal Year 2000 Triennia1
Review Report noted a ddiciehcyinRT's publicpaxtieipation process. On July 3, 29°1,
RTtookcorreetive action throug\} adoption ofaSta,ndard Operating Proced'Qre '.

. establishing a new coordination and consultation process in developing the annual federal
program ofprojects.' Upon review~~Aacceptedrhis'procedureand closed the finclinr..

Competition with the private sector
. .- '.

Federal law recognizeS the special concerns ofpriV8te ~port8tionproviders and
affords them eenain safeguards frOm competition withp1.Jblic ageticic::s. Specifically,
FfA is prohibited from providing Federal assistance to· a governmental body that ..
provides service in competition with, or sUpplementary to, mass transportation service
.provided by a private transportation companY~unless.FT1\ finds that the local
tranSponarion program developed in ·theplanning l'rocess provides for participation of
priVate masstraDspot:Wioncompames to the maximum extent feasible (49 U.S.C.
S323(a)(l)(B»). . .

RT argues that this restriction in section5323(a)(l) applies only uFTA funds are
used to operate the competing service and the company is providing ''mass
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rransportation" service and that neither condition is met here.· RT states the
·Downtown Circulator service does not fall·under this restriction. CBA has
provided inforimltion to support its assertion that the Downtown Shuttle service
was instituted tomeet,at least in part, the needs ofthe State,as employer, to
replace the service.it had previouslycontraeted for withAIn.a<lor.

• . '. I

The tenn')nasstransportation",is d«fined in section 5302(a)(7)as 'iransportation by a
conveyance that provides regular and continuing general or special transportation to the
public, but d~es hOl include school bus, charzer or sight$eeing tranSportation." .Emp'hasis
added. The term "charter"is defined'in the FfAregulationsat49 CFR 604.5(e) as
follows: ... . . . . .

"Charter Service"means transponation using b1JSes or vans, or facilities
funded under the/Act ofagroup ofpersons who pursuant to a CotnIDon .
purpose. under a single contrad at a fixed ch8I'ge (in accordance with the
carrier'statiff) for the vehicle or service, have acquired the exclusive use
ofthe vehicle or service tOlIavehogether }U1deran itinerary either
specified inadvance or rhodifiedafter having left the place o(origin ....n

. . I' - •

I
. .

Undenhis standard. it is cltfMthat the service Amador provided undercoQ.11'aCt·
with DOS waS charter srzvi,ce; moreover, Amador is not a "private' mass .,
transponation company" to which the protections ofsection 5323 apply.

CONCLUSION

While it appears tlunRT could have done mote to. explore the use ofprivate
sector providers in this situation. RT lias met the minimum requirements under
the law. The serviceRT is providing, known as the Downtown Circulator, is not
charter service, but pennissible mass transportation service. .

In accordance with 49 CFR 604.19, the losing Pa.rtY m~y appeal this decision
within ten dayS of receipt ofthe decision.. The appealsbouldbe· sent to Jennifer
Dom, AdministratOr, FTA.400 Seventh Street, S.W.,Room 9328, Washingto~
D.C. 20'59 ; .. .. .

i
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